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JUDICIAL COUNCIL MEETING

AGENDA
Monday, June 23, 2014
Judicial Council Room

Matheson Courthouse
Salt Lake City, Utah

Chief Justice Matthew B. Durrant, Presiding

Welcome & Approval of Minutes . . . .. Chief Justice Matthew B. Durrant

(Tab 1 - Action)

Chair’sReport. . . ..........coontt. Chief Justice Matthew B. Durrant

Administrator’s Report. . ..........coo il L Daniel J. Becker

Reports: Management Committee. . . . . . Chief Justice Matthew B. Durrant
Liaison Committec. . . .................... Justice Jill Parrish
Policyand Planning . . .................. Judge Paul Maughan
BarCommission. . ... ........... . ..ot John Lund, esq.

(Tab 2 - Information)

Standing Committee on Children and Family Law
Update. . ... Judge Paul Lyman
(Information) Ray Wahl

Commissioner and Senior Judge Performance
Evaluations. . ..............ciiiiiiieninne. Alison Adams-Perlac
(Tab 3 - Action)

Rules for Final Action. . .. ........ ..., Alison Adams-Perlac
(Tab 4 — Action)

Senior Judge Certifications. ... ................. Alison Adams-Perlac
(Tab 5 — Action)

Break

Legislative Update. . . ............. ... ... .. ...... Rick Schwermer
(Information)

First District — Mental Health Court Spending Plan. . . ... Rick Schwermer

(Tab 6 - Action)
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11:15 a.m.

11:35 a.m.

11:55 am.

12:15 p.m.

12:45 p.m.

Standing Committee on Education Update. . . Justice Christine M. Durham
(Information)

Executive Session. .. ..ov v e

Board of Juvenile Court Judges Update. . ...... Judge Elizabeth Lindsley
(Information)

Lunch

Adjourn
Consent Calendar

The consent items in this section are approved without discussion if no objection has
been raised with the Admin. Office (578-3806) or with a Council member by the scheduled
Council meeting or with the Chair of the Council during the scheduled Council meeting.

1. Committee Appointments Liz Knight
(Tab 7)

2. Grant Approval Dawn Marie Rubio
(Tab 8)

3. Rules to be Published for Comment Alison Adams-Perlac

(Tab 9)






JUDICIAL COUNCIL MEETING

Minutes
Monday, May 19,2014
Matheson Courthouse

Salt Lake City, UT

Chief Justice Matthew B. Durrant, Presiding

ATTENDEES: STAFF PRESENT:
Chief Justice Matthew B. Durrant Daniel J. Becker
Hon. Kimberly K. Hornak, Vice Chair Ray Wahl

Justice Jill Parrish Jody Gonzales

Hon. John Pearce for Hon. James Davis Dawn Maric Rubio
Hon. Glen Dawson Rick Schwermer
Hon. George Harmond Tim Shea

Hon. Thomas Higbec Rob Parkes

Hon. David Marx Alison Adams-Perlac
Hon. Paul Maughan

Hon. David Mortensen EXCUSED:

Hon. Reed Parkin Hon. James Davis
Hon. John Sandberg

Hon. Randall Skanchy GUESTS:

John Lund, esq. Joanne Slotnik, JPEC

Prof Eric De Rosia, JPEC

1. WELCOME AND APPROVAL OF MINUTES: (Judge Kimberly K. Hornak)
Chief Justice Durrant welcomed everyone to the meeting. A special welcome was
extended to Judge John Pearce who was sitting in for Judge James Davis.

Motion: Judge Harmond moved to approve the minutes from the April 28, 2014 Judicial
Council meeting. Judge Skanchy seconded the motion, and it passed unanimously.

2. CHAIR’S REPORT: (Chief Justice Matthew B. Durrant)
Chief Justice Durrant rcported on the following items:
He met with members of a Kenyan delegation visiting the Utah courts on May 1 and 2.
A meeting with the Utah State Bar leadership will be held this afternoon.
The Appellate Court Conference was held last week.

3. ADMINISTRATOR’S REPORT: (Daniel J. Becker)

Mr. Becker reported on the following items:

Kenyan Delegation. Members of a Kenyan delegation visited the Utah courts on May 1
and 2. The levels of court represented by the delegation were noted. Court staff worked with the
Kenyan delegation in creating a planning document for use by the Kenyan courts.

Civil Justice Reform Commission Meeting. An initial meeting was held on May 12-13 in
Arlington, VA. Mr. Becker noted the makeup of the Commission membership. The
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Commission will focus their discussion on the seven states engaged in civil justice or discovery
reform, with interest shown of the changes made by the Utah courts. The Commission is
charged to identify practices and models that should be advanced for considcration by other
states by way of civil justicc reform and report back to the conference in 18 months. Judge
Derek Pullan is working on this matter with the Federal Commission, and they are looking at
Utah as a model in civil justice reform as well.

CCJJ Commission Meeting. This meeting was held on May 15. The majority of the
meeting was devoted 1o an initial presentation by the PEW Charitable Trust Fund. PEW is
working with the State of Utah on criminal justice reform, more particularly, corrections reform.
PEW’s focus deals with prison population, admission, and rcadmissions.

Mr. Becker highlighted various corrections-related statistics provided at the meeting. He
mentioned that Representative Eric Hutchings and Scnator Stuart Adams are members of the
Commission.

Judiciary Interim Committee Meeting. They will meet on Wednesday, May 21 to hear
long-range plans from the following: 1) courts, 2) Utah State Bar, 3) CCJ, and 4) JPEC. Mr.
Becker provided a brief overview of what he plans to cover in his presentation to the Interim
Committee.

4. COMMITTEE REPORTS:

Management Committee Report:

Chief Justice Durrant reported that the Management Committee meeting minutes
accurately reflect the issues discussed. The items needing to be addressed by the Council have
been placed on today’s agenda.

Liaison Commiittee Report.
No mecting was held in May.

Policy and Planning Meeting:
Judge Maughan reported that the Policy and Planning Committee has not met since the
April Council meeting.

Bar Commission Report:

Mr. Lund reported on the following:

The Bar Commission has not met since the April Council meeting.

The Bar Admission’s Ceremony will be held today.

Ms. Katherine Fox, Utah State Bar’s General Counsel, has announced her retirement.
Ms. Elizabeth Wright has been selected to replace Ms. Fox upon her retirement.

The Bar Commission hopes to have received feedback by their next meeting from the
Supreme Court Advisory Committee on Rules of Professional Conduct on advertising rules for
lawyers.

5. JUDICIAL PERFORMANCE EVALUATION COMMISSION UPDATE: (Joanne
Slotnik and Professor Eric D. de Rosia )
Chief Justice Durrant welcomed Ms. Slotnik and Professor Eric D. de Rosia to the
meeting.
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He acknowledged Ms. Slotnik’s recent letter to the judiciary requesting input on the
judicial performance evaluation survey questions. Judges, from all court levels, were asked to
provide input on the survey questions as currently written.

Ms. Slotnik introduced Professor Eric D. de Rosia to the Council.

Professor de Rosia provided background information on his experience.

Ms. Slotnik and Professor de Rosia highlighted the following in their update to the
Council: 1) no major changes to the survey or evaluation process are anticipated at this time, and
2) different formats of conducting courtroom observations will be piloted in the near future.

Discussion took place relative to the surveys questions. Ms. Slotnik and Professor de
Rosia responded to the questions asked of them.

Chief Justice Durrant thanked Ms. Slotnik and Professor de Rosia for their update.

6. EMPLOYEE SATISFACTION SURVEY RESULTS: (Rob Parkes)

Chief Justice Durrant welcomed Mr. Parkes to the meeting.

Mr. Parkes mentioned that the response rate for the 2013 employee satisfaction survey
was 70% compared to the response rate for the 2011 employce satisfaction survey of 72%.

He highlighted the following in his update of the employee satisfaction survey results: 1)
statewide survey trends; 2) Factor 1, the immediate supervisor; 3) Factor 2: the management
team; 4) Factor 3, the work environment; 5) Factor 4, engagement; 6) themes resulting from the
comments provided; and 7) positive and negative areas of focus resulting from the survey.

Mr. Parkes noted that cach district was provided with a personalized version of the
survey, and he mentioned what action was being taken in response 1o the survey. The survey
results are available on the courts intranet.

7. COURT INPTERPRETER HOURLY RATE: (Alison Adams-Perlac)

At the request of the Council at their April 28 meeting, Ms. Adams-Perlac requested
information from the following western states regarding the hourly pay rates for their contract
interpreters, as well as, the hourly pay rate for rare language(s) to comparc with Utah’s contract
interpreter pay rate: 1) Arizona, 2) California, 3) Colorado, 4) Idaho, 5) Montana, 6) Nevada, 7)
New Mexico, 8) Oregon, 9) Washington, and 10) Wyoming. Seven of the ten states provided
responses. Ms. Adams-Perlac reviewed Utah’s contract court interpreter hourly pay ratc
compared to the western states providing information.

Ms. Adams-Perlac mentioned the average hourly rate for certified interpreters as reported
by the National Center for State Courts in 2013 is $31.86 - $53.74.

Discussion took place.

Motion: Judge Skanchy moved to approve a 1% increase cost-of-living increase for contract
court interpreters, to coincide with the 1% cost-of-living increase approved for court employees
during the 2014 Legislative Session. Judge Dawson seconded the motion. The motion passed
with Judge Mortensen voting no.

8. RULES FOR FINAL ACTION: (Alison Adams-Perlac)

The Policy and Planning Committee recommended the following two rules, which were
published for comment, be approved for final action: 1) Rule CJA 4-603 — Mandatory electronic
filing, and 2) Rule CJA 10-1-602 — Orders to show cause.

Ms. Perlac noted that comments were received and reviewed relative to Rule CJA 4-603.
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The Policy and Planning Committec recommended approval of the rule, as written, without any
changes.
No comments were received relative to Rule CJA 10-1-602.

Motion: Mr. Lund moved to approve the recommendations as proposed for Rule CJA 4-603 -
Mandatory electronic filing and Rule CJA 10-1-602 — Orders to show cause. Judge Higbee
seconded the motion, and it passed unanimously.

9. CODE BOOK PURCHASE: (Tim Shea)

A memo regarding code and rule books was distributed to each Council member.

After discussing the matter of code and rule book purchases, for judges and
commissioners, at the April Council meeting; it was proposed to survey the judges to determine
their individual preferences. The survey would include the following preferences: 1) Annotated
Utah Code, 2) Unannotated Utah Code, and 3) online research tools.

It was noted that new judges would be given the same options. Discussion took place.

Motion: Justice Parrish moved o approve a variant of Mr. Shea’s proposal relative to the
purchase of code and rule books to allow for judges to complete a survey noting their preference
of up to one annotated and one unannotated copy per year. Judges would be surveyed every
three years regarding any change in their preference. Upon confirmation, new judges would be
allowed to determine their preference, as well. Upon selecting a preference and determining it is
not to their liking, the judge may sclect a different option. Judge Dawson seconded the motion,
and it passed unanimously.

10.  FIRST DISTRICT - MENTAL HEALTH COURT SPENDING PLAN: (Rick
Schwermer)
This item was deferred to the June meeting for further discussion and action.

11.  JUSTICE COURT JUDGE CERTIFICATIONS: (Rick Schwermer)

Mr. Schwermer recommended the certification of the following two justice court judges
who recently completed justice court judge orientation and passed the orientation exam: 1) Mr.
Jon R. Carpenter, Carbon County and Wellington Justicc Courts; 2) Mr. Mark Kay McIff, Sevier
County Justice Court.

Motion: Judge Sandberg moved to approve the certification of Mr. Jon R. Carpenter and Mr.
Mark Kay MCcIff as justice court judges. Judge Harmond seconded the motion, and it passed
unanimously.

Motion: Judge Hornak moved to enter into an executive session to discuss a personnel matter.
Judge Maughan seconded the motion, and it passed unanimously.

12. EXECUTIVE SESSION:
An exccutive session was held at this time.

13. ADJOURN
The meeting was adjourned.
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JUDICIAL COUNCIL MANAGEMENT COMMITTEE
MINUTES

Tuesday, June 10th, 2014
Matheson Courthouse

450 South State Street
Salt Lake City, Utah
MEMBERS PRESENT: STAFF PRESENT:
Chief Justice Matthew B. Durrant, Chair Danicl J. Becker
Hon. Kimberly Hornak Ray Wahl
Hon. George Harmond Jody Gonzales
Hon. John Pearce for Hon. James Davis Debra Moore
Hon. John Sandberg Dawn Marie Rubio
Hon. Randall Skanchy Tim Shea
Liz Knight
EXCUSED: Alison Adams-Perlac

Hon. James Davis
GUESTS:

1. WELCOME AND APPROVAL OF MINUTES: (Chief Justice Matthew B.
Durrant)
Chief Justice Durrant welcomed everyone to the meeting. After reviewing the minutes,
the following motion was made:

Motion: Judge Harmond moved to approve the minutes. Judge Skanchy seconded the motion,
and it passed unanimously.

2. ADMINISTRATOR’S REPORT: (Daniel J. Becker)

Judicial Retirements. Judge Lee Dever has announced his upcoming retirement, cffective
November 1. Three judicial vacancies will be taken up at the same time by the Third District
Nominating Commission when they meet. These vacancies are a result of upcoming retirements
for the following judges: 1) Judge Lee Dever, 2) Judge John Kennedy, and 3) Judge Denise
Lindberg.

Code Book Purchases. Mr. Becker highlighted the following from the surveys of judges
on their preferrcd type of code book and rule books to include: 1) Annotated Code — 45 sets
requested in 2014, compared to 75 sets requested in 2013; 2) Unannotated Code — 215 sets
requested in 2014 compared to 312 sets requested in 2013; 3) Rule Books — 206 requested in
2014 compared to 331 requested in 2013; and 4) the cost for code and rule books at this time is
down $42,000.

Meeting Regarding Judicial Compensation. Chief Justice Durrant and Mr. Becker will
meet with Mr. Roger Tew and Mr. David Bird on June 17 to discuss judicial compensation.

Judicial Appointments. Governor Herbert has made the following judicial appointments,
subject to Senate confirmation: 1)Mr. Roger Griffin to fill the vacancy in the Fourth District with
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the upcoming retirement of Judge Steven Hansen, and 2) Mr. Brandon Maynor to fill the
vacancy in the First District with the upcoming retirement of Judge Ben Hadfield.

11-Month Case Filing and Juvenile Court Referral Update. Case filings in district court
reflect a 4% decrecase, statewide. Juvenile court referrals reflect a 5% decrease, statewide.

Judicial Weighted Cascload. Judicial weighted caseload numbers in the Fourth Juvenile
Court and the Fifth District Court are at or exceeding 130%. Both districts are requesting new
judgeships to their respective boards for consideration.

State Audit. The state auditor’s office will be performing an audit of the drug courts.

3. COMMITTEE APPOINTMENTS: (Liz Knight)

Chief Justice Durrant welcomed Ms. Knight to the meeting.

Currently, there is a vacancy on the Guardian ad Litem Oversight Committee due to the
resignation of Jini Roby. Four names were submitted for consideration in filling the vacancy to
include: 1) Retired Judge Robert Yeates, 2) Retired Judge Larry Steele, 3) Ms. Lisa-Michele
Church, and 4) Ms. Dixie Jackson.

Motion: Judge Hornak moved to approve the appointment of Retired Judge Robert Yeates to fill
the vacancy on the Guardian ad Litem Oversight Committee and place it on the June Judicial
Council consent calendar. Judge Sandberg seconded the motion, and it passed unanimously.

4. GRANT APPROVAL: (Dawn Maric Rubio)

Ms. Rubio requested approval of the PO/DPO Safety Training and Management Training
Grant in the amount of $121,138 with a cash match of $13,460 which totals $134,598. This
grant funds probation officer and deputy probation officer safety training, the Restorative Justice
Conference and evidence-bascd practice training such as NCTI and Carey Guides. Additionally,
this grant supplements funding for the Leadership Conference for juvenile court.

Motion: Judge Sandberg moved to approve the PO/DPO Safety Training and Management
Training Grant in the amount of $134.598 and place it on the June Judicial Council consent
calendar. Judge Harmond seconded the motion, and it passed unanimously.

5. COUNCIL INPUT TO JPEC SURVEY QUESTIONS: (Danicl J. Becker)

A draft response to JPEC, prepared by Mr. Rick Schwermer, was sent to members of the
Management Committee by cmail prior to the meeting for review. Mr. Wahl attended JPEC’s
monthly meeting this moming. In their meeting, JPEC mentioned that they were awaiting input
from the Judicial Council on the survey questions, and they planned to make only minor
adjustments to the survey.

Mr. Becker reported that no additional input was received from the appellate, district, and
juvenile courts. However, Judge Marx submitted a list of concerns raised by the justice court
judges. Mr. Becker reviewed the concerns expressed by the justice court judges with members
of the Management Committee.

Discussion took place.

The Management Committee was in agreement that the Chief Justice should send an
amended version of Mr. Schwermer’s letter in responding to JPEC.
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6. COMMISSIONER AND SENIOR JUDGE PERFORMANCE EVALUATIONS:

(Alison Adams-Perlac)

Chief Justice Durrant welcomed Ms. Adams-Perlac to the meeting.

Ms. Adams-Perlac reviewed the process undertaken by the Policy and Planning
Committee in preparing the senior judge and commissioner performance cvaluations, which are
modeled after the performance cvaluations given to court employees. She noted that the
requirements for evaluating senior judges differ from the requirements for evaluating
commissioners.

Input and/or approval were received from the following: 1) Board of District Court
Judges, 2) Board of Juvenile Court Judges, 3) Board of Senior Judges, 4) human resources, 5) all
presiding judges, and 6) all TCEs.

The proposed senior judge and commissioner performance evaluation plans and proposed
rule changes will be presented to the Council at their June 23 meeting.

7. APPROVAL OF JUSTICE COURT GRANTS: (Ray Wahl)

Mr. Wahl reviewed the process undertaken by the Board of Justice Court Judges in
approving the requests for funding from the Justice Court Technology, Security and Training
Grant. He noted that a substantial amount being requested from the grant is ongoing funding.
The majority of the requests fall into the following two categories: 1) scanners, and 2) sccurity.

Discussion took place. Clarification was provided on several requests.

Mr. Becker suggested that the balance remaining in the grant be used by IT to develop a

an application which would allow for a digital signature in the justice court judicial workspace.

Motion: Judge Sandberg moved to approve the grant funding as approved and submitted by the
Board of Justice Court Judges with the amendment to allocate the remaining balance in the grant
to IT to create software that would allow for a digital signature in the justice court judicial
workspace to be coordinated with CORIS. Judge Hornak seconded the motion, and it passed
unanimously.

8. APPROVAL OF JUDICIAL COUNCIL AGENDA: (Chief Justice Matthew B.
Durrant)
Chief Justice Durrant reviewed the proposed Council agenda for the June 23 Council
meeting.

Motion: Judge Hornak moved to approve the agenda for the June 23 Council meeting. Judge
Harmond seconded the motion, and it passed unanimously.

9. ADJOURN
The meeting was adjourned.
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Minutes of the Policy and Planning Committee
May 23, 2014
Draft. Subject to approval

Members Present
Gien R. Dawson, Thomas Higbee, John R. Lund, Paul G. Maughan, Reed S. Parkin

Members Excused

Staff
Alison Adams-Perlac
Guests

Rick Schwermer

(1) Approval of minutes.

Mr. Lund moved to approve the minutes of April 4, 2014. Judge Parkin seconded the motion and it was
approved unanimously.

(2) Rules for Final Action

The committee discussed an amendment to CJA 3-306, Language access in the courts. The amendment
adds a Utah residency requirement for interpreters seeking to be credentialed as court-certified
interpreters. The proposal received no public comments.

The committee discussed an amendment to CJA 4-202.02, Records classification. The amendment
classifies records from cases involving minors seeking judicial consent for abortion as sealed. The
proposal received no public comments.

The committee discussed an amendment to CJA 4-403, Signature stamp use. The amendment allows a
clerk to use a judge's signature stamp, with permission, on orders on unopposed motions requesting the
Department of Workforce Services to release debtor information. The rule was effective March 14, 2014
under rule 2-205 of the Utah Code of Judicial Administration. The rule change received no public
comments.

Judge Maughan stated that the rule should include electronic signatures in addition to signature stamps.
The committee requested that Ms. Adams-Perlac draft a proposal and put it on the committee’s next
agenda.

The committee discussed an amendment to CJA 4-405, Juror and witness fees and expenses. The
amendment increases the rate for jury snacks and breaks from $3.00 to $4.00 in accordance with the
state rate. The proposal received no public comments.
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Draft. Subject to approval

Minutes of the Policy and Planning Committee
May 23, 2014

Page 2

The committee discussed an amendment to CJA 4-906, Guardian ad litem program. The amendment
allows the Office of Guardian ad Litem to remove a private guardian ad litem who has not met the
continuing education requirements from their case assignment roster. The proposal received no public
comments.

Judge Parkin moved to recommend CJA 3-306, CJA 4-202.02, CJA 4-405, and CJA 4-906 as written to
the Judicial Council. Judge Dawson seconded the motion and it passed unanimously.

(3) Rule 4-405 — Juror and witness fees and expenses.

The committee discussed a proposed amendment to CJA 4-405, Juror and witness fees and expenses.
The proposed amendment reflects the requirement of H.B. 247 that an attorney issuing a subpoena is
responsible for reimbursing a civil witness for necessary and reasonable parking expenses.

Mr. Lund suggested adding “Upon request,” to the front of the last sentence in paragraph (1)(A). Judge
Dawson moved to approve the proposal, as amended, and to put it on the Judicial Council’'s consent
calendar. Judge Parkin seconded the motion, and it passed unanimously.

(4) Rule 4-907 — Divorce education and divorce orientation courses.

The committee discussed a proposed amendment to CJA 4-907, Divorce education and divorce
orientation courses. The proposed amendment was necessitated by the passage of H.B. 323. In addition
to providing an option to take the divorce orientation course online, the proposed amendment also reflects
changes to the fees for the course.

Mr. Lund suggested change “shall be” in line 37 to “is.” Mr. Lund moved to approve the proposal, as
amended, and to put it on the Judicial Council's consent calendar. Judge Dawson seconded the motion
and it passed unanimously.

(5) Rule 4-202.02 — Records classification.

The committee discussed a proposed amendment to CJA 4-202.02, Records classification. The
amendment reflects a proposal made by the Utah State Archives that the courts adopt a policy that
private records such as divorces, guardianships, and conservatorships become public after 50 years. This
proposal is in line with the policy addressing adoptions, which become public by statute after 100 years.

The committee discussed that the public policy interest for opening an adoption does not exist for these
cases. Judge Parkin moved to reject the proposal until the Utah State Archives can provide more
information in support of the proposal. Mr. Lund seconded the motion and it passed unanimously.

(6) Records Retention Schedule.

The committee discussed numerous changes to the Records Retention Schedule.
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Minutes of the Policy and Planning Committee
May 23, 2014

Page 3

The first change would require that civil stalking injunctions be retained for only five years after they
expire, rather than permanently as required by the current schedule, since these injunctions are
temporary in nature.

The second change clarifies that private child welfare petitions that have been dismissed without
prejudice are considered abuse, neglect, and dependency records which are retained until the youngest
subject of the petition is 28 years old. Judge Higbee and Ms. Adams-Perlac agreed that this language
would be superfluous.

The third change provides that, aside from permanent records, all abuse, neglect, and dependency
records, and all juvenile delinquency records shall be retained until the youngest subject of the petition is
28 years old. This change was recommended since juvenile cases are treated very differently under
CARE, and the current retention policy is too complex for the way those cases are handled. If the current
policy is maintained records might be inadvertently deleted.

For the reasons listed above, the fourth change provides that, all adult records in juvenile court be
retained for 10 years.

The fifth change provides that all records from a case be retained for at least one year after a petition for
expungement is processed, even if the case has otherwise met the retention period. This change would
ensure that case records are available to a petition for at least a year after the order is entered.

The sixth change provides a retention period for case under advisement forms. The proposed retention
period is 7 years, since these forms are relevant primarily for a current judge’s term of office. Committee
members expressed concern that a judge might need to use those forms later if JPEC raised any
concerns about whether the judge previously met the case under advisement standard. They requested
that this change be tabled until the next meeting when Ms. Adams-Perlac will provide a revised proposal.

Judge Dawson moved to recommend all of the changes, with the exception of the second and sixth
change to the Judicial Council and to put them on its next consent calendar. Judge Dawson further
moved to deny the second recommend change, and to table the sixth change until the proposal could be
reworked. Mr. Lund seconded the motions and they passed unanimously.

(7) Commissioner and Senior Judge Performance Evaluations.

The committee discussed the proposed commissioner and senior judge performance plans and
evaluations. Ms. Adams-Perlac discussed that she had elicited feedback from interested parties and
individuals, and she discussed the comments that were received.

Judge Parkin recommended minor changes to the Instructions language and the checklist for the senior
justice court judge evaluations. Mr. Lund recommended similar changes to the Instructions language for
the senior judge and commissioner. Judge Dawson recommended adding to the Instructions language
that an evaluator may consider attorney surveys.
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Chief Justice Matthew B, Durrant Daniel J. Bocker
Utah Supreme Court State Court Administrator
Chair, Utah Judicial Council MEMORANDUM Raymond H. Wahl

— Deputy Court Administrator

To: Judicial Council
From: Alison Adams-Perlac #->¥"
Date: June 17,2014
Re: Senior Judge and Commissioner Performance Evaluations.

The enclosed plans and rule changes have been approved by the Policy and Planning
Committee and reviewed by the Management Committee. [ have also presented the plans to the
applicable Boards of Judges and have sought comment from groups and individuals who will be
impacted by the plan. I have outlined the feedback I received below. Additionally, I have
outlined the rule changes that will be necessary to implement these plans. Unless this Council
approves them on an expedited basis, none of the rule changes will be effective until November
1, 2014.

It should be noted that the checklists and form emails that are included with the plans arc
mecant to assist cvaluators and court administrators in completing the evaluations, but they are
not mandatory. It should also be noted that there were two common concerns among the Boards
and other groups that considered the plan. First, there was a concemn that the evaluations,
particularly with regard to the senior judges, are too subjective. Second, there was a concern that

it is too difficult to evaluate senior judges since they typically serve so infrequently.

With regard to the first concemn, | contacted Kim Allard and Brody Arishita and
determined that, because senior judges have so few cases, it is difficult to evaluate them on
objective criteria. However, senior justice court judges will be surveyed by attorneys this year, so
that will provide some objcctive data. Additionally, evaluators may seek input from court staff

which will assist them in completing evaluations.

The mission of the Utah judiciary is to provide the people an open, fair,
efficient, and indepandent system for the advancement of justice under the law.

450 South State Streel / POB 140241 / Salt Lake City. Utah B4114-0241 / 801-578-3821 / Fax: 801-578-3843 / email: alisonap@ulcourts.gov



Senior Judge and Commissioner Performance Evaluations
June 17,2014
Page 2

With regard to the second concem, presiding judges may seek regular feedback from
court staff and others who work with senior judges. Additionally, presiding judges are able to
review cases a senior judge has handled, and can listen to the recordings on CORIS. As far as
senior justice court judges are considered, they will be evaluated by each of the judges they

cover for, in addition to the chair of the Board of Justice Court Judges.

Performance Evaluations

Senior Judge Performance Evaluation

[ presented the proposed senior judge performance evaluation with supporting documents
to the Board of District Court Judges and the Board of Juvenile Court Judges. Both Boards
approvced the plans in concept. [ also sought comment from Human Resources, all presiding

judges, all TCEs, and the Board of Senior Judges.
The proposal received the following comments:

I have no quarrel with the evaluation criteria, questions, etc. The
concern I have is that there are periods of time, perhaps many
months, where a senior judge is not called upon to sit. It will then
be extremely difficult to obtain a meaningful evaluation regarding
the criteria listed.

Judge Gordon J. Low

The input [ would have, and | am not very good at predicting how
the PJ’s would respond, is to collapse some of these categories
together. While 1 understand that some may be perceived at
separate and distinct categories, you may get some push back
about the amount of work it is to fill out the cvals. Just my
thoughts.

Ray Wahl, Deputy Court Administrator

I think that this model of evaluating senior judges by presiding
judges will not work at the court of appeals. I'm even a bit
surprised that you have not received more critical response from
the trial courts. PJs will find it difficult to find the time to discuss
17 distinct performance measures with senior judges twice during
a term. At the appellate level, the senior judges are so few and so
well known that such a conversation would serve little purpose. I
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believe the evaluations would soon become a routine
representation of meets or excecds expectations in all areas.

It is important to give to the Judicial Council and the Supreme
Court information on which they can make the difficult decision
that someone who has served the public and the law for a half-
century or more is no longer capable of doing so, but I believe that
this approach will not achicve that objective. Such a detailed list of
criteria may work well for attorneys responding to JPEC surveys
about judges, but I think it will not work for PJs evaluating former
colleagues.

[ know it is rather late in the game, but perhaps consider that a
short description by the PJ to the Council of any problem areas
would better serve. Instructions could outline the general areas to
consider and the factors in that arca that make for a good judge--
although most PJs probably already know. Or perhaps a short
conversation with the PJ by someonc from the Council in which
that information could be explored in a more dynamic manner. It is
important to create the expectation that the PJ will become and
remain aware of the capabilities of senior judges serving in his or
her court, but the method by which that information is conveyed to
the Council and Supreme Court should be simpler.

Tim Shea, Appellate Court Administrator

Senior Justice Court Judge Performance Evaluation

I presented the proposed senior justice court evaluation with supporting documents to the
Board of Justice Court Judges. They requested that I make some changes to the plan and 1
returned to their next mecting with the updated proposal, which they approved. I also sought

comment from Human Resources and the Board of Senior Judges.
The proposal received no comments.
Court Commissioner Performance Evaluation

I presented the proposed court commissioner performance evaluation with supporting
documents to the Board of District Court Judges and the Board of Juvenile Court Judges. Both

Boards approved the plans in concept. I also sought comment from Human Resources, all
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presiding judges, all TCEs, all court commissioners, as well as the Court Commissioner Conduct

Committec.
The proposal received the following comments:

Looks pretty straight-forward to me. I am curious how the PJ will
identify cascs to revicw.

Commissioner T. Patrick Casey

Overall, it looks good. However, maybe there should be an NA
option for onc of the questions. I am referring specifically to the
question regarding writing judicial opinions. | haven’t nceded to
write an opinion in over a year.

Commissioner Anthony Ferdon

I have no problem with any of the criteria with the exception that |
have yet to issuc a Judicial opinion other than short minute entries.
Second, | am not surc what is meant by “sharcs proportionally the
workload within the district.” 1 have been concerned since I started
that | am not as busy as the others in that I do not have as many
hearings. But, | can’t really control that. Would that be counted
against me?

Commissioner Kim Luhn

[O]ne thing that struck me is including in the plan a requirement
that the Commissioners reccive training and maintain their
expertise in the applicable area of law. I can definitely see if there
is room for improvement with a performance expectation that I as
the PJ will specifically require formal training as part of the plan.

Also, looking at the matcrials, I sce it contemplated the PJ will be
receiving information from other judges and court staff, but I see
nothing about getting fecdback or evaluations from lawyers. Is that
on purpose? I believe it will be very helpful to me in evaluating my
Commissioner to get information and formal cvaluation responses
from lawyers. The other judges don’t see the Commissioner in
action very often (probably never) and court staff isn’t qualified to
opine on performance criteria 1, 2, 3, 5, 11, and 13.

If the committee is okay with the PJs getting information from
attorneys it would be very helpful to actually say that somewhere.
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Right now the instructions can be read to require us to only
consider feedback from other judges and court staff.

Judge Dane Nolan

Proposed Rule Changes

Rule¢ 3-111. Performance evaluation of senior judges and court commissioners.

The proposal makes the rule applicable to presiding judges and the Board of Justice Court
Judges. Additionally, the proposal states the process for a performance evaluation of a court
conunissioner, a senior judge, and a senior justicc court judge. The plan also changes the
evaluation criteria, making them conform to JPEC and the proposed performance evaluation
plans. Further, the proposal requires that all commissioner evaluations be provided to the Judicial
Council, while all senior judge cvaluations with an overall rating of “Nceds Improvement” must

be provided to the Judicial Council. Finally, the proposed rule provides a case under advisement

N

standard for scnior judges in the Court of Appcals.

Rule 3-201. Court commissioners.

The proposed rule updates the court commissioner performance evaluation process to

conform to the new plan.

Rule 11-201. Senior judges.

The proposed rule requires that a senior judge undergo a performance cvaluation cver
cighteen months after an initial term as an active senior judge. The proposal also includes the

previously approved residency requirement for active scnior judges.

Rule 11-203. Senior justice court judges.

The proposcd rule requires that a senior justice court judge undcergo a performance
cvaluation cver eighteen months after an initial term as an active senior judge. The proposal also

includes the previously approved residency requirement for active senior judges.

N
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If the proposals and rules are approved by this committee, they will then be presented to

the Judicial Council for its approval.

Encl. Senior Judge Performance Evaluation
Senior Justice Court Judge Performance Evaluation
Court Commissioner Performance Evaluation
CJA 3-111. Performance evaluation of senior judges and court commissioners.
CJA 3-201. Court commissioners.
CJA 11-201. Senior judges.
CJA 11-203. Senior justice court judges.
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UTAH STATE COURTS
ACTIVE SENIOR JUDGE PERFORMANCE EVALUATION

Senior Judge:
District:

Presiding Judge:
Evaluation Period:

INSTRUCTIONS

After their initial term, active senior judges shall be evaluated every 18 months based on the
seventeen performance criteria listed below, and provided with an overall rating for the
review period. The presiding judge shall provide a rating for cach criterion. Addidonally, for
any criteria rated as “needs improvement”, the presiding judge shall provide a written
justification summarizing the senior judge’s performance during the evaluation period. The
presiding judge may take into account attorney surveys when evaluating a senior judge.
When rating a senior judge’s performance, the presiding judge shall use the following scale in
rating a senior judge’s performance:

e Needs Improvement — The senior judge does not meet expectations and requires
improvement in the rating area as designated on the attached annual performance
plan.

e Meets Expectations — The senior judge is performing at the expected level, and may
periodically exceed expectations.
¢ Excceds Expectations — The senior judge consistently exceeds expectations.
In cvaluating the senior judge, the presiding judge may consider feedback from other
members of the bench and court employees who work with the senior judge.

PERFORMANCE CRITERIA

1. Demonstrates an Understanding of the Substantive Law and Relevant Rules of
Procedure and Evidence

Rating: [] Needs Improvement [] Meets Expectations [] Exceeds Expectations O Not Applicable
Justification:

2. Is Autentive to the Factual and Legal Issues before the Court
Rating: [ ] Needs Improvement [ Meets Expectations [] Exceeds Expectations [] Not Applicable
Justification:

3. Adheres to Precedent and Clearly Explains Any Departures from Precedent
Rating: [ Needs Improvement [] Meets Expectations [J Exceeds Expectations [} Not Applicable
Justification:



4. Grasps the Practical Impact on the Parties of the Judge’s Rulings, Including the
Effect of Delay and Increased Litigation Expense

Rating: [J Needs Improvemenr [[] Meets Expecrations [ Exceeds Expectations [] Not Applicable
Justification:

5. Writes Clear Judicial Opinions
Rating: [J Needs Improvement [[] Meets Fxpectations [[] Exceeds Expectations [] Not Applicable
Justification:

6. Clearly Explains the Legal Basis for Judicial Opinions
Rating: [[] Needs Improvement [] Meets Fixpectations [[] Exceeds Expectations [] Not Applicable
Justification:

7. Demonstrates Courtesy toward Attorneys, Court Staff, and Others in the Judge’s
Court

Rating: [] Needs Improvement [ Meets Expectations [] Exceeds Expectations ] Not Applicable
Justification:

8. Maintains Decorum in the Courtroom

Rating: [} Needs Improvement [] Meets Expectations [_] Fxceeds Expecrations [[] Not Applicable
Justification:

9. Demonstrates Judicial Demeanor and Personal Attributes that Promote Public
Trust and Confidence in the Judicial System

Rating: (] Needs Improvement [ Mcerts lixpectations [] Excecds Expecrations 0 No Applicable
Justification:

10. Preparcs for Hearings
Rating: [ ] Needs Improvement [ Meets lixpectations [] Exceeds Expectations [] Not Applicable
Justification:

11. Avoids Impropriety and the Appearance of Impropriety
Rating: [] Nceds Improvement [] Meets Expecrations [ Exceeds Lixpectations [_] Not Applicable
Justification:

12. Displays Fairness and Impartiality toward All Partics

Rating: [_] Needs Improvement [] Mcets Lxpecrations [[] Exceeds Expectations [ ] Not Applicable
Justification:

13. Communicates Clcarly and Explains the Basis for Written Rulings, Court
Procedures, and Decisions

Rating: [J Needs Improvement [ ] Meets Expectations [] Exceeds Expectations [J Not Applicable
Justification:



14. Manages Workload Appropriately
Rating: [] Needs Improvement [] Meets Iixpectations [] Exceeds Expectations [ ] Not Applicable
Justification:

15. Regularly Accepts Case Assignments

Rating: [ ] Needs Improvement [] Meets Expectations [[] Exceeds Expectations [] Not Applicable
Justification:

16. Issues Opinions and Orders without Unnecessary Delay

Rating: [[] Needs Improvement [] Mcets Lixpectations [[] Excceds Expectations [] Not Applicable
Justification:

17. Demonstrates the Ability and Willingness to Use the Court’s Casc Management
Systems in All Cases

Rating: [J Needs Improvement [] Meets Expectations [] Lixceeds Expectations [] Not Applicable
Justification:

OVERALL PERFORMANCE RATING FOR EVALUATION PERIOD

Provide a cumulative rating of the senior judge’s performance for the designated evaluation

period, reflective of the ratings for the sixteen performance criteria.
Rating: ] Needs Improvement [ Meets Expectations ] Exceeds Expccrations
Justification:

SENIOR JUDGE COMMENTS

Please attach or include any comments provided by the senior judge to the evaluation.

CERTIFICATION

e have discussed this performance evaluation in detail and the senior judge understands the evaluation.
Future excpectations are clear as the presiding judge has provided a new performance plan with clear objectives
for the next evaluation period.

Scnior Judge Signaturc: Date:

Presiding Judge Signature: Date:



™

UTAH STATE COURTS
ACTIVE SENIOR JUDGE PERFORMANCE PLAN

Senior Judge:
District:
Presiding Judge:
Plan Period:

INSTRUCTIONS

The performance plan communicates the performance expectations for an active senior
judge in the upcoming evaluation period. Expectations should include addressing a “needs
improvement’” rating on a core performance criterion, and may detail job specific
requirements. The expectations should be clear, concise, and reasonable. The performance
plan should be the basis of the presiding judge’s meetings with the court commissioner
throughout the evaluation period.

PERFORMANCE EXPECTATIONS

Please check the box next to each performance criterion to be addressed by the performance
plan, and explain expectations for improvement.

U] Demanstrates an Understanding of the Substantive 1 aw and Relevant Rules of Procedure and Fvidence
Expectations:

U] Is Astentive to the Factual and Iegal Issues before the Court
Expectations:

[ Adberes to Precedent and Clearly Explains Any Departures from Precedent

Expectations:

U] Grasps the Practical Impact on the Parties of the [ndge’s Rulings, Including the Effect of Delay and
Increased Litigation Vixpense
Expectations:

U] Writes Clear Judicial Opinions
Expectations:

(] Clearly Explains the 1 egal Basis for Judicial Opinions
Expectations:

(] Demonstrates Conrtesy toward Attorneys, Conrt Staff; and Others in the Judge’s Conrt
Expectations:



[ ) Maintains Decornm in the Conrtroom
Expectations:

(] Densonstrates Judicial Demeanor and Personal Attributes that Promote Public Trust and Confidence in
the Judicial Systen:
Expectations:

[ Prepares for Hearings
Expectations:

U Avoids Impropriety and the Appearance of Impropriety
Expectations:

U] Displays Fairness and Impartiality toward All Parties
Expectations:

U] Commnnicates Clearly and Explains the Basis for Written Rulings, Court Procedures, and Decisions
Expectations:

] Manages Workload Appropriately
Expectations:

U] Regutarty Accepts Case Assignments
Expcctations:

[ Issues Opinions and Orders withount Unnecessary Delay
Expectations:

[] Demonstrates the Ability and Willingness to Use the Court’s Electronic Case Management Systems in
Al Cases
Expectations:

(] Other
Expectations:






